Was the Flag Burning Amendment
Unconstitutional?
Jeff Rosen
Imagine this: even if the Flag Burning Amendment' to the United States Constitution had been proposed by Congress and ratified by the states, it would have been unenforceable by the courts as an unconstitutional violation of natural rights retained by the people and protected by Article V and by the Ninth Amendment.
In taking seriously the bizarre possibility of an unconstitutional amendment, I will suggest that the Flag Burning Amendment was flawed much more deeply than lawmakers thought when they rejected it, twice. 2 During Senate Judiciary Committee hearings in 1989, critics suggested that the Amendment might have been unenforceable because it purported to grant Congress a power that clashed with a right reserved by the First Amendment.' Senate critics assumed, however, that the defects of the Flag Burning Amendment could have been cured by a clear statement of Congress's desire to override the First Amendment. 4 I will argue that even if the Flag Burning Amendment had purported to carve an exception out of the First Amendment, or even if it had repealed the First Amendment entirely, then it still would have been unenforceable and unconstitutional. For if the rights of speech are natural rights "retained by the people," rather than positive rights granted by the Constitution (as both James Madison and Roger Sherman suggested in 17891 and as state constitutions suggest today 6 ), then the people cannot "divest themselves or their posterity" of the rights, even by consent. Therefore, I will argue, even if the natural rights of speech were not enumerated in the First Amendment, they would remain, by definition, "retained by the people" and judicially enforceable through the Ninth Amendment.
In the course of proposing a historically rooted argument for natural rights limitations on the people's power to amend the Constitution, I will also propose a historically rooted standard for limiting the scope of the Ninth Amendment. Popular conceptions of which rights are natural and "retained by the people," I will argue, were more determinate two hundred years ago, and are more determinate today, than courts and commentators have assumed. Like the Founding generation, successive generations have enumerated the rights they believe to be natural in their state constitutions and declarations of rights. Just as the Supreme Court consults past and present state constitutions as evidence of an evolving "national consensus" about what constitutes cruel and unusual punishment under the Eighth Amendment, 7 so the Court should look to past and present state constitutions to help determine which rights are natural and "retained by the people" under the Ninth Amendment. Part I will ask: which natural rights did the ratifiers of the Bill of Rights in 1791, and do Americans in 1991, recognize as natural and retained, and what are the consequences for the scope of the Ninth Amendment? Part II will examine the relationship between natural rights recognized in past and present state constitutions (in particular, between the collective natural right of amendment and individual natural rights such as conscience and speech), and will identify limitations on the amendment process itself. Part III will apply the conclusions of Parts I and II to test the constitutionality of the Flag Burning Amendment, and will suggest that the Amendment could have been enforced only if it had denied explicitly that speech is a natural right.
I. ENUMERATING NATURAL RIGHTS

A. Natural Rights at the Founding
The Founding generation disagreed about many things, but the existence of natural rights was not one of them. From James Madison to Roger Sherman, from The Federalist Papers 8 to the Antifederalist papers, 9 both supporters and opponents of the Constitution repeatedly affirmed their shared belief in natural rights. Virtually all commentators agree that the Framers and ratifiers of the Bill of Rights believed in natural rights as a general matter." 0 The assumption that the Founders believed in natural rights leads most commentators to conclude that the Ninth Amendment was intended to protect natural rights, yet they are unable to explain precisely why. On the one hand, one recent commentator suggests that Madison's reference to rights "retained by the people" added nothing to a precursor of the Ninth Amendment proposed by Virginia, which had declared "[tihat those clauses which declare that Congress shall not exercise certain powers, be not interpreted, in any manner whatsoever, to extend the powers of Congress .... ", On the other hand, other commentators assume that the phrase "retained by the people" simply refers to rights recognized by state constitutions, statutes, and common law when the Constitution was ratified.
12 Still others argue sweepingly that all state constitutional rights, past and future, are somehow "federalized by the ninth amendment."
3 But the documentary sources of the Bill of Rights suggest a much more specific understanding of the phrase "retained by the people." Rather than referring to positive rights retained during the transition from the Articles of Confederation to the Constitution (and rather than suggesting simply a rule for construing enumerated powers) the phrase is used repeatedly in the ratification period to refer to natural rights "retained" during the transition from the state of nature to civil society. " [W] hatever portion of those natural rights we did not transfer to the government, was still preserved and retained by the people," said Thomas Hartley in the Philadelphia ratifying convention.
14 "If we have this inherent, this unalienable, this indefeasible title to those rights," said Richard Maclaine in the North Carolina ratifying convention, "if they are not given up, are they 8. See THE FEDERALIST No. 2, at 37 (J. Jay) (C. Rossiter ed. 1961) (whenever government "is instituted, the people must cede to it some of their natural rights, in order to vest it with requisite powers"); see also id., No. 43, at 279 (J. Madison) ("the transcendent law of nature and of nature's God ... declares that the safety and happiness of society are the objects at which all political institutions aim" [T]he supreme power is limited, and cannot controul the unalienable rights of mankind, nor resume the equivalent (that is, the security of person and property) which each individual receives, as a consideration for the alienable rights he parted with in entering into political society.'
But are all natural rights, alienable as well as unalienable, "retained by the people"? Although the answer has sweeping consequences for the scope of the Ninth Amendment, no commentator has bothered to pose the question. Some, carelessly, overlook alienable natural rights entirely and assume that all natural rights are unalienable. 25 Others, perhaps, assume that if unalienable rights must be retained, alienable rights must be surrendered. But both assumptions are unfounded.
The Revolutionary declarations suggest that while the power to control alienable natural rights may be surrendered to government under certain circumstances, the alienable rights themselves are retained by the people: "Sometimes we shall mention the surrendering of a power to controul our natural rights," says the Essex Result, "which perhaps is speaking with more precision, than when we use the expression of parting with natural rights-but the same thing is intended." ' The distinction between natural rights, which are retained, and the power to control them, which is surrendered, may seem delicate, but it was essential to social contract theory: "Nobody can give more power than he has himself, and he that cannot take away his own life cannot give another [ultimate] power over it," said Locke, while stressing the need for man to "give up" the power "of doing whatsoever he thought fit for the preservation of himself and the rest of mankind ... to be regulated by laws made by the society ... ."2
The power to control alienable natural rights, in other words, can be surrendered in exchange for greater security and safety; but both alienable and unalienable natural rights themselves are "retained by the people" and protected by the Ninth Amendment. 
1991]
The same commentators who assume that the Ninth Amendment was intended to recognize the existence of natural rights are unable to specify which natural rights in particular the Ninth Amendment was intended to recognize. 30. See 3. ELY, DEMOCRACY AND DISTRUST 49 (1980) ("A broadly accepted natural law philosophy surely could have found a place ... in the Bill of Rights. But such philosophies were not that broadly accepted."). Ely's argument that a determinate conception of natural rights could have been enumerated in a "frame of government" overlooks the fact that natural rights were enumerated in five Revolutionary declarations of rights, all of them incorporated into frames of government. See infra notes 33-39 and accompanying text.
31. See Berger, The Ninth Amendment, 66 CORNELL L. REV. 1, 24-25 (1980) . 32. Thomas Grey, for example, conceding far too much, defines his search for natural rights principles as an exercise in "noninterpretive review," whose "normative content is not derived from the language of the Constitution as illuminated by the intent of its framers. individual right to "worship God according to the dictates of conscience";' the individual right of "defending life and liberty, acquiring, possessing and protecting property, and pursuing and obtaining happiness and safety"; 3 and the right of a majority of the people to "alter and abolish" their government.
36
Three other rights are also called natural in the documentary sources: the right to emigrate or to form a new state, 37 the rights of assembly, 3 and the freedom of speech. 3 9 If the Founders' conception of which rights were natural is clear, their conception of which natural rights were alienable and which were unalienable is less so. The rights of religious conscience 4 38. "If people freely converse together," said Mr. Sedgwick, "they must assemble for that purpose; it is a self-evident, unalienable right which the people possess . 1..." I ANNALS OF CONGRESS, supra note 17, at 759 (Aug. 15, 1789).
39. In addition to Madison's and Sherman's references to speech as a"retained" natural right, see supra note 5, the rights of speech were called "inherent" during the debate in the First Congress. "The committee who framed this report," said Mr. Benson, "proceeded on the principle that these rights [of free expression] belonged to the people; they conceived them to be inherent; and all that they meant to provide against was their being infringed by the Government." I ANNALS OF CONGRESS, supra note 17, at 759 (Aug. 15, 1789); see also St. George Tucker's notes on the American edition of Blackstone's Commentaries:
Thought and speech are equally the immediate gifts of the Creator, the one being intended as the vehicle of the other, they ought, therefore, to have been wholly exempt from the coercion of human laws in all speculative and doctrinal points whatsoever, liberty of speech in political matters, has been equally proscribed in almost all the governments of the world, as liberty of conscience in those of religion. 1 BLACKSTONE'S COMMENTARIES: WITH NOTES OF REFERENCE TO THE CONsTITTIoN AND LAWS OF THE FEDERAL GOVERNMENT OF THE UNITED STATES AND OF THE COMMONWEALTH OF VIRGINIA 11 app. G (St.
G. Tucker ed. 1803) [hereinafter TUCKER'S BLACKSTONE]. In equating speech with freedom of religious conscience as "absolute," natural rights of Americans, Tucker "follows the point of view so often set forth during the previous [Founding] generation." B. WRIGHT, supra note 29, at 287-88.
40. Madison's Memorial and Remonstrance against Religious Assessments of June, 1785, gives two reasons why the free exercise of religion "is in its nature an unalienable right." First, the opinions of men depend only on evidence contemplated by their own minds; therefore, they cannot transfer to others the right to judge for them what opinions to hold. Second, rendering homage to the Creator is a divine duty, are consistently called unalienable in the documentary sources and in the social compact theories on which the sources relied. The status of the rights to defend life, liberty, and property is fuzzier: social compact theory suggests that the power to control them is alienable rather than unalienable, and should be surrendered to the state which promises, in exchange, to authorize deprivations only by due process of law. 2 George Mason, the author of the 1776 Virginia Declaration of Rights, had called the rights to defend life, liberty, and property not unalienable but "inherent" (a familiar synonym for natural). 4 3 Jefferson, writing the Declaration of Independence months later, took care to remove property from his list of unalienable rightsI and to call the rights of life and liberty themselves (not the right to defend them) unalienable. So when three subsequent declarations of rights inserted the word "unalienable" in front of Mason's list, 4 5 they may have noted the superficial similarity between Jefferson's language and Mason's, and carelessly combined them.
Although Madison and Sherman do not appear to have thought carefully about the distinction, they must have viewed speech, too, as an alienable rather than an unalienable right when both of them cited it as an example of the "natural rights retained" during the transition to civil society."6 Despite the absolute prohibitory language of the First Amendment 7 and despite Madison's earlier statement "that the liberty of conscience and freedom of the press were [understood to be] equally and completely exempted from all authority whatever of the United States, 48 the Founders clearly did not object to restrictions on speech by state governments; nor were they unduly concerned by congressional restrictions that seem draconian today. 49 Most of the federal and state restrictions were designed, ostensibly, to increase the security and safety of individuals and society, making them consistent with a conception of speech as an alienable natural right. If speech is alienable rather than unalienable, furthermore, it can be reconciled with most contemporary exceptions to which would be violated by renouncing the right to perform it. M. WHITE, supra note 8, at 32.
41. Like the rights of conscience, the rights of revolution are derived from a divine duty. the First Amendment, such as fighting words and private libel. 50 In short, if other Founders agreed with Madison and Sherman that the rights of speech were "natural rights retained," then they must have seen the power to control the rights as alienable rather than unalienable.
B. Natural Rights Today
Why should anyone care that the Framers' conception of natural rights is more determinate than scholars have assumed? Since natural rights come from God rather than from government, what more than historical interest turns on identifying the rights that the Framers considered natural? Hamilton himself insisted, after all, that "the sacred rights of mankind are not to be rummaged for, among old parchments or musty records. They are written, as with a sunbeam, in the whole volume of human nature by the hand of divinity itself
Who has the power to look into human nature and to confirm the existence and the scope of natural rights? Even strict constructionists must conclude that the power inheres in the people themselves. "[A]s the will of nature's God," wrote James Wilson, the law of nature is indispensably binding upon the people, in whom the sovereign power resides; and who are, consequently, under the most sacred obligations to exercise that power, or to delegate it to such as will exercise it, in a manner agreeable to those rules and maxims, which the law of nature prescribes to every state .... 51
Framers like Wilson, then, conceived the sovereign people to possess powers similar to the ones that James Otis had attributed to the sovereign parliament in England: as the supreme legislative power, the people are "indispensably" bound by the law of nature, but as the supreme judicial power, the people themselves are the judges of the natural law boundaries that constrain them. 53 50. The traditional exceptions include "the lewd and obscene, the profane, the libelous, and the insulting or 'fighting' words-those which by their very utterance inflict injury or tend to incite an immediate breach of the peace." Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1941). For a detailed example of how the Founding generation tried to reconcile its conception of speech as a natural right with legal restrictions on private libel, see TUCKER'S BLACKSTONE, supra note 39, at 28-30 (identifying reputation as property interest). To the extent that current obscenity doctrine betrays the Founders' principles (allowing proscription of offensive views, not just harmful conduct) it should be reconsidered. Wilson's conception suggests that each succeeding generation has the power to add to or subtract from the list of its predecessors, since "the law of nature, though immutable in its principles, will be progressive in its operations and effects. '54 But how to express a new understanding? The most direct way would be to do as the Founders did in the state ratifying conventions, and to propose amendments to the Constitution clearly identifying particular rights as natural. 55 But for want of a clear statement in a constitutional amendment recognizing a new natural right, or denying an old one, 56 how can judges identify which rights the people consider natural today?
The Supreme Court has given little guidance on the matter, suggesting vaguely that Ninth Amendment natural rights should be identified in the "traditions and [collective] conscience of our people. ' 57 Both liberals and conservatives see the proposal as an invitation to noninterpretivism. Some liberals, eagerly accepting the invitation, propose that judges identify the "collective conscience" of the people in vague "domestic norms" or universal values "discoverable in contemporary documentations of international human rights and expectations." 5 Some conservatives, pointedly declining the invitation, propose that judges ignore the Ninth Amendment entirely. 59 On the right and the left, as a result, scholars find the Ninth Amendment "scary" 6 because, like Justice Black, they see it as a grant of "unbounded judicial authority [which] would make of the Supreme Court's members a day-to-day constitutional convention," 61 unbounded by the Constitution or by any document legitimately tied to it.
Once again, the conventional assumptions overlook the obvious. Like the people of 1791, the people of 1991 have expressed a national consensus about natural rights in their state constitutions. More than half of the state constitutions today, in their declarations of rights, recognize "natural," "unalienable," or "inherent" rights, including the rights of conscience," life, liberty, property true, their declaration would be contrary to eternal truth, equity and justice, and consequently void: and so it would be adjudged by the parliament itself, when convinced of their mistake. and happiness, 63 the right to alter and abolish government," and the rights of speech. 65 And the references to natural rights in state constitutions today are not simply artifacts from the Revolutionary Era: in recent amendments, several states have taken care to change some of the language of the Revolutionary articles (substituting "people" for "men," for example), but have preserved the enumeration of the rights themselves. A few states, furthermore, have added previously unrecognized natural rights (such as privacy in California), 67 but none has subtracted from the Founders' list.
I OTIS, THE RIGHTS OF THE BRITISH COLONIES ASSERTED AND PROVED §47 (1764), reprinted in
If the state constitutions mean what they say, and express the people's contemporary beliefs about which rights are natural and which are not, then the Ninth Amendment should be interpreted in light of the natural rights enumerated in the state constitutions. Just as the Supreme Court consults past and present state constitutions as evidence of an evolving "national consensus" about what constitutes "cruel and unusual punishment" under the Eighth Amendment, 6 " so it should consult state constitutions as evidence of an evolving national consensus about which rights are natural and "retained" under the Ninth Amendment.
Having suggested a way of construing the Ninth Amendment strictly without ignoring it entirely, I will now consider the implications of a clash between natural rights retained by the people. I will conclude that the collective right of amendment, as conceived during the founding period, may only be used to secure, rather than to restrain or alienate, the natural rights of individuals. 
See supra note 6 and accompanying text. For recent Supreme Court opinions suggesting that speech
is an unalienable natural right, see infra notes 109-10. Comparatively few state constitutions may recognize speech as a natural right today because it was not formally recognized as natural in state constitutions at the founding. But to doubt that speech is a natural right is to doubt not only the Founders' conclusions, but also the Founders' logic, which suggests that the rights of speech must be gifts of God rather than government. See supra note 39. If, however, you are not persuaded that the people of 1991, like the people of 1791, believe speech to be a natural right, test the theory of unconstitutional amendments by substituting for the Flag Burning Amendment an amendment purporting to alienate the prototypically unalienable rights of religious conscience. See infra note 112 and accompanying text.
66. See, e.g., CAL. CoNsT. art. I, § 1 (amended Nov. 7, 1972); see also MASS. CONsT. art. CVI ("All men" changed to "All people").
67. See CAL CONST. art. I, § 1 (Nov. 7, 1972 amendment added word "privacy" to the rights of life, liberty, property, and happiness).
68. See supra note 7.
II. NATURAL RIGHTS LIMITATIONS ON THE AMENDMENT POWER
A. Limitations Implicit in Article V
An unconstitutional amendment sounds like a contradiction in terms. Article V, after all, says that constitutional amendments shall be proposed by Congress or by a convention called at the request of state legislatures, and may be ratified by state legislatures or by conventions in three-fourths of the states. 69 But it says nothing about limitations on the amendment process. Most commentators assume, accordingly, that Article V has no unenumerated limitations,° although the ratification of the Eighteenth and Nineteenth Amendments provoked a slew of arguments that the Amendments unconstitutionally violated principles of state sovereignty.
71
More recently, there has been a small but growing literature on implicit limitations inside and outside of Article V. 72 Charles Black and Akhil Amar have suggested that the First Amendment, in particular, may be unrepealable because of its special role in "keeping open the channels of constitutional change." 73 Bruce Ackerman and Amar, furthermore, have suggested that while Article V codifies the unalienable right to alter and abolish government, it does not limit the right. Noting that the ratification of the Constitution itself violated the procedures enumerated in the Articles of Confederation and in the Revolutionary state constitutions, they argue that the Constitution may be popularly amended in ways other than those explicitly set forth in Article V. 74 But no commentator has focused on limitations on the unalienable right to alter and abolish government itself, from which amendment inside and outside of Article V is derived. Those limitations were discussed clearly between 1776 and 1791 69. U.S. CONST in the debates about who would be sovereign-the American people or their government.
In the Declaration of Independence, Jefferson did not assert a right to change government at will, but claimed that "it is the right of the people to alter or to abolish" government "whenever any form of government becomes destructive of" the ends for which it was instituted-namely, "to secure" the "inalienable rights" of the people. 75 He then adds another precondition: "a long train of abuses & usurpations" evincing a design to place mankind "under absolute despotism. '76 Both conditions, as others have noted, 77 seem to come from Locke, who is similarly explicit that government can only be changed when the legislature breaks the social compact and assaults the retained natural rights it had contracted to protect.
Jefferson's Lockean conception of the right to alter and abolish government dominates the Revolutionary constitutions from 1776 to 1784, in which government was still, by and large, conceived as a Lockean compact between the people and the sovereign government: several state constitutions suggest that the unalienable collective right to alter and abolish government can only be exercised whenever government is acting contrary to its purposes which include enabling "the individuals who compose it to enjoy their natural rights. 78 Under the Revolutionary conception, then, the right of amendment, which may only be exercised to defend unalienable individual rights, could not be invoked to "alter and abolish" them.
79
In the ratification period, from 1789 to 1791, the location of sovereignty shifted, but the scope of sovereignty did not. Following the suggestion of James Wilson in Philadelphia, the state conventions came to agree that the American people, not their governments, were sovereign, and having "regained all their natural rights," after the revolution, the people "possess their liberty neither by grant nor contract." 80 Reflecting the new understanding of sovereignty, the amendments proposed by the state ratifying conventions suggest that the right to alter and abolish government may be exercised at pleasure rather than only 79. James Otis cites Locke's Second Treatise on behalf of the proposition that "the community may be said.., to be always the supreme power, but not as considered under any form of government, because this power of the people can never take place, till the government be dissolved," and government can never be dissolved until it infringes the retained natural rights of individuals. 3. OTIS, supra note 53, § 23.
80. 2 B. SCHWARTL, supra note 14, at 645.
in the face of oppression." At the same time, convention delegates continued to recognize the basic tenet of social compact theory which says that the sovereign power, by definition, may only exercise control over natural fights when the powers of control have been explicitly surrendered by individuals. 8 2 And individuals, by definition, have no power to surrender or alienate their retained natural rights.
83
For this reason, even James 'Wilson, the apostle of popular sovereignty, stressed that the newly sovereign American people, like the formerly sovereign English parliament, could not exercise the right of amendment to "alter" or "abolish" the retained natural rights of individuals: "To diminish, to alter, much more to abolish this law [of nature], is a vain attempt. Neither by the senate, nor by the people, can its powerful obligation be dissolved." ' In the process, Wilson identifies natural rights as an implicit limitation (enforceable only by the people themselves) on the people's power to amend the Constitution outside of Article V.
It is axiomatic in Federalist theory, furthermore, that the representatives of the people, acting within Article V, cannot exercise broader power than the sovereign people, who delegated the powers in the first place. 85 What the people may not do, in other words, their representatives may not do; and retained natural rights are an implicit limitation on amendments inside or outside of Article V.
B. Enforcing the Ninth Amendment
But how are the implicit limitations to be enforced? At the very least, commentators agree, natural law limitations are morally and politically enforceable; and dissenters would be justified in resorting to civil disobedience and in refusing to obey an unconstitutional amendment. 86 But are natural law limitations on the amendment power judicially enforceable, as well? In this section, I will argue that they are-that the implicit limitations in Article V (derived from the history and structure of the Constitution as a whole) are explicitly incorporated by reference in the text of the Ninth Amendment. Thus,
81.
See, e.g., the 1788 amendment proposed by New York: "That the Powers of Government may be reassumed by the People, whensoever it shall become necessary to their Happiness .... 2 B. SCHWARTZ, supra note 14, at 911.
82. See L LOCKE, supra note 18, § 135: "For [the supreme power] being but the joint power of every member of the society given up to that person or assembly which is legislator, it can be no more than those persons had in a state of Nature before they entered into society, and gave it up to the community."
83. Richard Maclaine of North Carolina said: "[I]f there be certain rights which never can, nor ought to, be given up, these rights cannot be said to be given away, merely because we have omitted to say that we have not given them up." 4 ELLIOT'S DEBATES, supra note 15, at 161 (July 29, 1788) (emphasis added).
84. the limitations should be enforced by judges according to familiar rules defining the relationship between positive and natural law. A well-worn debate persists about whether Ninth Amendment natural rights are judicially enforceable in the face of any positive law to the contrary. The Supreme Court has suggested, vaguely, that they may be; 8 7 but scholars are divided. After disagreeing vigorously about whether the Founders intended enforcement, 8 and about whether natural rights historically have been enforced, 8 9 the debate usually focuses on questions of textual construction and of prudence. Those who favor enforcement, relying on the language of the Amendment, conclude that to recognize that rights are "retained by the people," yet to deny them judicial enforcement, would be to "deny or disparage" them, as the Ninth Amendment forbids. 90 Those who oppose enforcement argue that rights "retained by the people" are not embodied in the Constitution, and that suits brought under retained rights do not "arise under" the Constitution, as Article III requires. 91 In the end, both camps seem to recognize that the history and the text is indeterminate, and their disagreement focuses on questions of prudence. Presuming that unenumerated rights cannot be identified with certainty, members of both camps conclude that judicial enforcement would be "scary." 92 But the premise of both camps, I have argued, is flawed, and the prudential argument against enforcement is unwarranted. By suggesting that judges need not resort to noninterpretive review to identify which rights are "retained by the people," the argument in Part I undercuts the prudential argument against judicial enforcement. 88. Compare THE RIGHTS RETAINED BY THE PEOPLE, supra note 5, at 20-31 (Madison intended judicial enforcement of unenumerated rights) with Berger, supra note 31, at 8-9 (Madison intended judicial enforcement only of "expressly stipulated" rights).
89. Compare Sherry, supra note 51 (early Supreme Court cases enforced unenumerated natural rights in the face of contrary positive law) with Levinson, supra note 10, at 148 (supporters of judicially enforceable Ninth Amendment natural rights "must confront the existence within our positive jurisprudence of a variety of laws that enforced or otherwise legitimated the practice of chattel slavery."). Robert Cover demonstrates conclusively that, in the face of explicit constitutional protections for slavery, the abolitionist courts refused to heed arguments from counsel that slavery violated natural law. R. COVER, JUSTICE ACCUSED 34 (1975). But the slavery cases were not based on the premise that natural rights could never be judicially enforced; instead, Dred Scott v. Sandford, the most infamous of them, suggested that the natural right of liberty was embedded in the Constitution, but that the Founders did not intend to extend it to Black people, whom some of them considered property and not part of"We the People. amendment back to the people or to their Article V delegates 9 9 and ask them if they really believe the right to be natural and retained. If the proposers and ratifiers, on remand, are determined to overrule the Supreme Court, they may not merely express their legislative will (we believe Congress should have the power to regulate flag burning); they must also provide a clear statement of their judicial reason (because we no longer believe the rights of speech to be natural). In this way, judicial review of the substance of an amendment does not thwart popular sovereignty, but merely ensures that it is deliberately exercised as the Founders intended-within the boundaries of natural law, as defined by the people themselves. And in this way, the Ninth Amendment does not create limitations on the amendment power (for that attempt itself would be unconstitutional), 1 " u but merely makes explicit the limitations already implicit in the history and theory of Article V.
Ill. WAS THE FLAG BURNING AMENDMENT UNCONSTITUTIONAL?
To test these theories in practice, imagine that Congress had proposed, and the states had ratified, the Flag Burning Amendment originally proposed by Senator Dole: "The Congress and the States shall have the power to prohibit the physical desecration of the Flag of the United States." 101 Minutes after Secretary of State Baker certifies the ratification, Congress reenacts the Flag Protection Act of 1989,'1 and thirteen earnest law students, calling themselves Lawyers for Original Intent Soon (LOIS), self-consciously burn thirteen flags on the steps of the Capitol. Immediately arrested, and convicted at trial, they argue on appeal that both the Act and the Amendment violate the natural rights of speech, "retained by the people" and protected by Article V and by the Ninth Amendment. The appellate court reverses, and United States v. Original Intent ambles up to the Supreme Court. Result?
As proposed, the Dole amendment would not force a court to reach the Ninth Amendment; for on its face, it appears to violate the First Amendment. During the Senate Judiciary Committee hearings on flag desecration in 1989, several witnesses suggested that the rights reserved by the First Amendment would "trump" the powers granted by the Flag Burning Amendment. 103 Since both supporters and opponents of the Amendment stressed that they had no 99. A radical believer in amendment outside Article V might argue that as only the people themselves can redefine the boundaries of natural law, only an amendment ratified by majority vote of the people of the United States could be enforced by the courts as a definitive statement of the people's contemporary beliefs about natural rights. See Amar, supra note 73, at 1104 n.211. James Wilson took a less dramatic view, suggesting that the ratification procedures enumerated in Article V are an explicit delegation from the people to their representatives of the supreme judicial power to interpret the limits of natural law. See supra text accompanying note 52.
100. See Amar, supra note 73, at 1045 n. Senate witnesses agreed, however, that the Flag Burning Amendment could exempt itself from the First Amendment as long as it did so explicitly. Professor Eugene W. Hickok, Jr., proposed the following remedy: "The First Amendment to the Constitution shall not be construed as to limit the power of Congress and the States to prohibit the physical desecration of the flag of the United States." 7 But the Hickok amendment would not have cured the defects of the Dole amendment, as the opposing witnesses assumed. The argument in Part II suggests that even if the Flag Burning Amendment had explicitly carved out an exception to the First Amendment (or even if it had repealed the First Amendment entirely) it still would have been unenforceable and unconstitutional.
Assume first, for the sake of argument, that freedom of speech is an unalienable rather than an alienable natural right, as two state constitutions declare, 08 as Justice Black said he believed,"° and as one Supreme Court opinion suggests. 110 If "unalienable" is being used literally rather than rhetorically, then the Hickok amendment would be unconstitutional even with its explicit First Amendment override. Faithfully construing the text of the Hickok Amendment and the intent of its framers and ratifiers, a court would have to conclude that the Amendment was intended to do what it says: to remove Congress' power to punish flag burning from the restrictions of the First Amendment. But even if the court concluded that the right to burn flags was no longer an enumerated right, protected by the First Amendment, it would remain an unalienable right, by definition "retained by the people," and protected by the Ninth Amendment.
The argument in Part II suggests that a clash between a right reserved by the Ninth Amendment and a power granted by the Flag Burning Amendment is no different than the clash between a power granted by the Flag Burning Amendment and a right reserved by the First Amendment. In both cases, constitutional powers must be exercised within the boundaries imposed by reserved rights. Just as Congress may not exercise the powers granted by section 5 of the Fourteenth Amendment to enforce the equal protection clause by requiring all newspapers to promote equality in their daily editorials,"' so it could not exercise its Twenty-Seventh Amendment power to infringe the rights of political speech retained by the people and protected by the Ninth Amendment.
If the power granted by the Flag Burning Amendment violates a Ninth as well as a First Amendment right, could Congress cure the defect by repealing the Ninth as well as the First? Not without a more explicit statement of legislative reasoning. If natural rights are judicially enforceable whether or not they are enumerated, they would remain judicially enforceable whether or not there were a Ninth Amendment. For the argument in Part II suggests that the Ninth Amendment merely makes explicit limitations that are already implicit in the history of Article V and the rest of the original Constitution: namely, that individuals may not "alienate," and Congress may not exercise, the power to control unalienable rights under any circumstances.
But the starkness of the claim calls the premise into question. Freedom of religious worship, I have argued, is clearly an unalienable right, and it may not be controlled by Congress under any circumstances: a constitutional amendment that required (as opposed to permitted) all students to recite the pledge of allegiance would be unconstitutional even if there were no free exercise clause. 2 But freedom of speech, for the reasons I have suggested, must be an alienable rather than an unalienable natural right if more than two centuries of legislative restrictions on speech are constitutional. 1 Even if speech is an alienable rather than an unalienable natural right, however, it still could not be regulated by the Dole or Hickok amendments. Recall that the power to control alienable natural rights can be surrendered by the people and controlled by government only in exchange for an "equivalent": greater security and safety for individuals and for society. When no "equivalent" can be offered or received, then the surrender is "void" and the right cannot be controlled. If freedom of speech is an alienable natural right, then the congressional power that the Flag Burning Amendment purports to grant is void, for it offers no "equivalent" in exchange for the power surrendered. In Texas v. Johnson, the state admitted, and the Court emphasized, that "'no actual breach of the peace occurred at the time of the flag burning or in response to the flag burning.' ' 115 In holding that flag burning is an expressive activity" 6 and that the power to control it may only be exercised by Congress when the expression poses no "imminent" threat to persons or property, 11 7 the Johnson Court unwittingly treated speech as a textbook example of an alienable natural right. In short, even if speech is an alienable natural right, the power to control it must be "retained by the people" in the circumstances contemplated by the Flag Burning Amendment. Under both the Dole and Hickok amendments (or under an amendment repealing the First or Ninth Amendments entirely), the retained right trumps the enumerated power. The spirit of the LOIS' argument should be accepted and the students should be released.
By striking down the Dole and Hickok amendments the Court would force the people and their representatives to debate seriously about whether they really believe the rights of speech to be natural. If they do not, Congress could draft a judicially enforceable Flag Burning Amendment. But instead of expressing the people's political will that the Flag should be protected, the drafters of the Amendment would have to express the people's deliberate judgement that the rights of speech should not be considered natural. Something like this would do the trick: "Freedom of speech shall not be construed as a natural right retained by the people and protected by the First and Ninth Amendments."
The difference between the constitutional and unconstitutional Flag Burning amendments is more than an extravagant word game. The people's representatives, after all, would be less eager to deny that speech is a God-given right than to deny that flag burning is a First Amendment right. And merely by deliberating about the question, the ratifiers of the amendment would be exercising their supreme judicial as well as their supreme legislative power, as James Wilson envisioned.
IV. CONCLUSION
By refusing to enforce the unconstitutional Flag Burning Amendments, a Court would defer to, rather than thwart, the sovereignty of the people. It would remind the people that they, not their representatives in Congress and in the courts, possess the supreme political and judicial power. And it would remind the people that, as supreme judges, they have a duty to identify the natural rights that, as supreme legislators, they may not alter or abolish.
